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THE CONTRACT OF REINSURANCE. 



The contract of reinsurance, in its essential characteristics, is not 
different from the contract of primary insurance. Certainly it has fared 
no better in the courts, and the student of its career in the halls of 
justice and of legislation is strongly moved to echo the striking but 
exaggerated statement of Mr. John A. Finch before the American 
Bar Association: 1 " The insurance company and its contracts have a 
place in the statutes and the courts unknown to any other company 
and to any other contract; the company has been the sport of legisla- 
tures, and its contracts the football of the courts." But while rein- 
surance is of the same nature as insurance, and subject to the same 
general rules of law, there are yet some incidents peculiar to reinsu- 
rance that give rise to special rules of interest and importance. The 
purpose of this paper is the analysis of such peculiar incidents, and 
the statement of the special rules of law applying. 

I. THE CONTRACT IN GENERAL. 

Reinsurance is a contract whereby one party, for a valuable con- 
sideration, assumes wholly or in part a risk undertaken by the other 
under a policy of insurance upon some proper subject matter. 2 The 
subject of the reinsurance is the insurer's risk; 3 the subject of the 
primary insurance is the property, life or well-being of the insured. 
In form, however, the policy of reinsurance generally insures to the 
original insurer the property or other valuable interest covered by the 
original policy. But the contract is none the less one of reinsurance, 
though no reference be made to reinsurance; and parol testimony is 
admissible to show that a policy apparently of original insurance is 
really of reinsurance.' At the outstart there must be excluded from 

i Rep. Am. Bar Ass'n, Vol. 20, p. 496. 
s May on Ins., sec. 11 ; Amould, Marine Ins., sec. 324. 
» Jackson v. St. Paul etc. Ins. Co. 99 N. Y. 124, 130. 

« Carrington v. Commercial etc. Ins. Co., 1 Bosw. 152; Philadelphia Life Ins. Co. v. 
American etc. Ins. Co., 23 Pa. St. 05. 
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among reinsurance contracts one which frequently bears that name. 
When a second policy is taken out upon the same interest, for the 
benefit of the same person, secured under a former outstanding policy, 
such second policy is frequently termed reinsurance. It is really, 
however, other insurance, or double insurance. 1 To such contracts 
the following discussion has no application. 

It must be noted also that the contracts generally regarded and 
treated as contracts of reinsurance fall into three separate classes, 
which should be carefully distinguished in the formulation and appli- 
cation of general rules. A failure to observe this distinction has 
resulted in frequent erroneous decisions. 2 

(1) The contract of pure reinsurance arises when the reinsurer 
agrees to indemnify the insurer against loss suffered by reason of the 
risk assumed under the original policy by payment to the insurer. 

(2) Reinsurance for the benefit of the original insured exists when 
the reinsurer contracts to indemnify the insurer by paying losses 
suffered to the insured in accordance with the terms of the original 
policy. 

(3) Substitutionary reinsurance exists when the insurer transfers to 
the so-called reinsurer his entire business, including both assets and 
liabilities under outstanding policies, with the intention of retiring 
from business. The policy-holder is under no obligation to accept 
this substituted insurer in lieu of the one with whom he contracted, 
but if he does, a novation of the original contract results and the 
original insurer is discharged. 

II. VALIDITY OP THE CONTRACT. 

(1) Public Policy — Statutes. — In England reinsurance was long 
regarded as contrary to public policy, as inducing speculation in 
premiums and promoting wagering insurance. 5 Accordingly all con- 
tracts of reinsurance, with a few excepted cases, were prohibited by 
Act of Parliament in 1746;* and this statutory bar was not removed 
until 1864. In this country, however, reinsurance has been recog- 
nized as but an extension of the benevolent principle of insurance, 
the distribution among many of a loss that might fall with crushing 
force upon one. Hence the American courts have rather encouraged 
the making of reinsurance, as tending to promote the solvency of 

1 May on Ins., sec. 13 ; note 45 Am. St. Rep. 442 ; Joyce on Ins., sec. 2455. 

'-£. g , Sboaf v. Palatine Ins, Co., 127 N. C. 808, 37 S. E. 451; 80 Am. St. Rep. 804. 

a Arnould, Marine Ins., sec. 322. 

« 19 Geo. II. c. 37, repealed by 27 & 28 Vict. c. 56. 
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insurers and the security of the public. 1 "There can be no doubt 
that the original insurer may protect himself to the whole extent of his 
liability." % Many of the States have by statute expressly authorized 
such contracts, and some even require reinsurance in specified cases.' 

It has been held that a contract to reinsure is invalid unless in 
writing, on the ground that it is a promise to answer for the debt of 
another, and therefore within the Statute of Frauds.* But such a 
view is altogether erroneous, ,as the statute applies only when the 
promise is made to the creditor to answer for the debt of another, 
whereas the reinsurer promises to indemnify the debtor by making 
payment to him. 5 

It seems to be generally held that a corporation possessing general 
powers to make insurance may issue policies of reinsurance, even 
though that power is not expressly given under its charter; 6 especially 
when the charter is subject to a general insurance law that expressly 
authorizes reinsurance. 1 But the scope of a mutual benefit associa- 
tion is more limited, and it has been held that the assumption by one 
such association of the assets and membership obligations of another 
was ultra vires and void, the power being not expressly given. 8 

(2) Insurable Interest. — The insurer has such an insurable interest 
in the property covered by the original policy as will support a con- 
tract of reinsurance to the full extent of the liability assumed.* But 
the contract of reinsurance, just as that of primary insurance, is one 
strictly of indemnity, and the general rule is that a policy of rein- 
surance is not valid unless based upon original insurance actually 
outstanding. 10 An apparent exception to this rule is found in policies 
of reinsurance to a specified amount covering risks under original 
policies issued, and to be issued within certain periods of time. These 

1 3 Kent Com. 278; Phoenix Ins. Co., v. Transportation Co. 117 U. S. 312,323; Sun 
Mut. Ins. Co. v. Ocean Ins. Co., 107 U. S. 485 ; Merry v. Prince, 2 Mass. 176. 
2 Gray, J., in Ins. Co. of North America v. Hibernia Ins. Co., 140 U. S. 565. 
a See Acts Va. 1895-'96, p. 452; Alliance etc. Society v. Welch, 26 Kans. 632. 

* Egan v. Fireman's Ins. Co., 27 La. Ann. 368. 

* Com. Mut. Ins. Co. v. Union Mut. Ins. Co., 19 How. 318 ; Bartlett v. Fireman's 
Ins. Co , 77 Iowa, 158, 41 N. W. 601 ; Clark on Contracts, p. 98. 

* New York etc. Fire Ins. Co. v. Fire Ins. Co., 17 Wend. 359. 
' Fame Ins. Co.'s Appeal, 83 Pa. St. 396. 

8 Twiss v. Guaranty Life Ass'n, 87 Iowa, 733, 43 Am. St. Rep. 418. 
8 Berry v. Cent. Ins. Co.. 132 N. Y. 49; Manufacturers etc. Ins. Co. v. Western 
Assur. Co., 145 Mass. 419, 14 N. E. 632. 

10 Ins. Co. of North America v. Hibernia Ins. Co., 140 U. S. 565 ; Commonwealth Ins. 
Co. t!. Globe Ins. Co., 35 Pa. St. 475. 
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are analogous to "floating" policies upon a constantly changing 
stock of goods, or to marine time-policies that cover cargoes shipped 
after the execution of the policy of insurance, which are universally 
held to be valid. 1 They are not really exceptions to the general rule 
that an insurable interest must be in the insured both at the time of 
the inception of the policies and of the loss under it, but an adaptation 
of the rule to the uses of convenience under special conditions, whereby 
in one case there is a substitution of equivalent interests, and in the 
other a suspension of operation of the policy until the acquisition of an 
interest to which a risk may attach. It was in reference to such a 
"floating" contract of reinsurance that Gummere, J,, in a recent 
New Jersey case, 2 made the rather shocking statement that " . . an 
insurable interest, subsisting during the risk, and at the time of loss, 
is sufficient to support a policy of insurance against fire." The de- 
cision is correct, but the statement quoted is far too broad. 

III. RIGHTS AND OBLIGATIONS OF REINSURER AND REINSURED. 

Pure reinsurance is a personal contract of indemnity under which no 
third persons can take any special rights. It is frequently said 3 
that the relation between reinsurer and insurer is that of principal 
and surety. But manifestly this can be true only of those policies of 
reinsurance made for the benefit of the original insured, and enforce- 
able by him. In cases of pure reinsurance there is no common creditor 
of both parties, and therefore the peculiar rules arising out of the rela- 
tion of principal and surety have no proper application to such con- 
tracts. 

The mutual rights of reinsurer and reinsured are, of course, largely 
determined by the conditions of each several policy, which ought to be 
fairly construed in accordance with the intention of the parties; but 
there are several underlying principles having their origin in the 
peculiar nature of the contract that should always be kept in mind in 
considering the rights of the parties. 

(1) Costs. — The contract of reinsurance is subject to all the condi- 
tions of the original policy. That is, the reinsurer contracts to 
indemnify the reinsured against such loss as may be legally incurred 

1 Lane v. Maine Mutual Fire Ins. Co., 12 Me. 44, 28 Am. Dec. 150 ; Western etc. 
Pipe Lines v. Home Ins. Co., 145 Pa. St. 346, 22 Atl. 665; Imperial Fire Ins. Co. v. 
Home Ins. Co., 68 Fed. 698, 15 C. C. A. 609 ; Boston Ins. Co. v. Globe Ins. Co., 174 Mass. 
229, 75 Am. St. Rep. 303 ; Hooper v. Robinson, 98 U. S. 528. 

2 Sun Ins. Office v. Merz, 64 N. J. Law, 301, 52 L. R. A. 330. 

» Hunt v. New Hampshire etc. Ass'n, 68 N. H. 305, 73 Am. St. Rep. 602. 
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under the terms of the original policy. Therefore the reinsurer can 
set up against the insurer any defenses that the latter might have set 
up against the original insured. 1 When a loss occurs under the 
original policy, it is the duty of the insurer to notify the reinsurer, 
who may then elect to contest the liability, or to make payment. If 
the reinsurer elects to contest, it is his duty to come in and defend the 
action brought against the insurer, or in lieu thereof to reimburse the 
insurer for his costs expended, including reasonable attorney's fees.* 
And it seems this should be equally the rule whether the insurer's 
defense is successful or not, though it is said by the court in Faneuil 
Hall Ins. Co. v. Liverpool, London & Globe Ins. Co., 3 in deciding that 
the insurer could not recover from the reinsurer the costs of a success- 
ful defense: "Besides the plaintiff was successful, and however far 
they may fall short in actual practice, in theory the costs which the 
plaintiff recovered are supposed to be full indemnity for its trouble and 
expense." In this case, however, the insurer had failed to give to 
the reinsurer notice of the impending contest, and the statement above 
quoted is therefore dietum merely. In case the insurer, after the 
reinsurer has elected to contest a liability, makes a settlement with the 
insured without the consent of the reinsurer, the latter is wholly dis- 
charged from liability. 4 

If the reinsurer, after notice given, fails to elect, it is still the duty 
of the insurer to defend if there is ground for contesting the liability, 
and charge the reinsurer with the costs; for, as stated above, the 
reinsurer may avail himself, as against the insurer, of any defense the 
latter might have set up under the original policy. 

(2) Measure of Reinsurers Liability. — The liability of the reinsurer 
to the insurer is measured by the latter's liability under the original 
policy, not by his payment made thereunder. Therefore actual pay- 
ment by the insurer to the insured is never a condition precedent to 
his right of recovery under the policy of reinsurance; a fixed liability 
to pay is sufficient. 5 Therefore the insolvency of the insurer and his 
inability to discharge his obligations under the original policy do not 

1 Joyce on Ins., sec. 138. 

2 New York State Marine Ins. Co. v. Protection Ins. Co., 1 Story, 458. And a judg- 
ment against the insurer in a proceeding of which the reinsurer had notice, is con 
elusive upon the reinsurer. Commercial Union Assur. Co. v. American etc. Co., 68 
Cal. 430 ; Strong v. Phoenix Ins. Co., 62 Mo. 289, 21 Am. Rep. 417. 

a 153 Mass. 63, 10 L. R. A. 423. 

4 Gantt v. American Cent. Ins. Co., 68 Mo. 503. 

6 Blackstone v. Alemannia Fire Ins. Co., 56 N. Y. 104. 
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constitute a defense to his suit upon a policy of reinsurance based upon 
such original policy. 1 While this is the general rule, it must be 
remembered that reinsurance can properly go no further than indemnity. 
A failure on the part of some courts to regard this latter principle has 
introduced some confusion into the decisions. Many authorities 5 state 
the rule broadly that the reinsurer must pay the total amount of the 
loss, provided it does not exceed the stipulated amount of reinsurance, 
without reference to the amount paid or to be paid by the insurer, 
while some others have limited the insurer's right of recovery against 
the reinsurer, in case of actual previous payment, to the amount of 
such payment. 3 The true rule is manifestly this: The reinsurer's 
contract is to indemnify the insurer against liability under the original 
policy. The measure of indemnity-payment is, then, the insurer's 
liability at the time of such payment. Even though the insolvent 
insurer may be able to pay only a part of the sum due the original 
insured, yet he is liable to account to his creditors for the whole of his 
claim against the reinsurer as part of the assets to which the creditors 
are entitled. But when a settlement has been made whereby the total 
claim of the original insured has been discharged by the payment of a 
less sum than was due under the terms of the policy, and all liability 
thereunder terminated, it is manifest that the amount of the settle- 
ment so made must limit the recovery from the reinsurer. Thus where 
a liability for $6,000 incurred under a risk which was reinsured for 
$2,000, with a, pro rata clause, was settled by the original insurer by 
the payment of $600, it was properly held that the amount actually 
paid was the measure of the insurer's loss, and that only a pro-rated 
part of such sum could be required of the insurer.* But the mere 
fact that the insolvent insurer has actually paid to the insurer only a 
certain percentage of the whole amount due him, and has been dis- 
charged by such payment, will afford the reinsurer no ground for refus- 
ing to pay the whole amount of the reinsurance where the claim under 
the policy of reinsurance has been included in the assets from which 
the dividend was declared. 5 If, however, the insurer's claim against 

1 Joyce on Ins. sec. 133 ; Hone v. Mutual Safety Ins. Co., 1 Sand. 137, S. C. 2 N. Y. 
235. But of course a pro rata clause in the reinsurance policy will be given full effect. 
Illinois Mut. Ins. Co. v. Andes Ins. Co., 67 111.362, 16 Am. Rep. 620. 

! Hone v. Mutual Safety Ins. Co., supra ; 1 Marshall on Ins. 143 ; Consolidated Fire 
Ins. Co. v. Cashaw, 41 Md. 39. See 2 Wood on Fire Ins. 818. 

3 See May on Ins., sec. 11 A; Detroit etc. Ins. Co.u. Com. Union Ins. Co., 58 Ohio St. 
11,43 Am. Rep. 413. 

♦Illinois Mut. Ins. Co. v. Andes Ins. Co., 69 111. 362, 16 Am. Rep. 620. 

s Blackstone v. Alemannia Fire Ins. Co., 56 N. Y. 104 ; Hone u. Mut. Safety Ins. Co. 
2 N. Y. 235. 
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the reinsurer did not form a part of the fund from which a dividend 
had been already paid, it would seem to follow on clear principle that 
the reinsurer's contract to indemnify the insurer against loss on account 
of the risk under any policy would be fully performed by paying the 
sum actually paid to the policy holder, there being no existing liability 
beyond that sum. 

That the rule that the reinsurer is liable for the whole amount of 
the reinsurance even to an insolvent insurer is not opposed to the prin- 
ciple of indemnity is well illustrated by In Re Cleveland Ins. Co. 1 
Here the Globe Insurance Company having become liable to the insol- 
vent Cleveland Insurance Company upon certain policies of reinsurance 
to the full amount thereof, was allowed to set off against these obliga- 
tions such of the bought-up claims of the original insured as arose 
under policies covered by the reinsurance. The Globe Company had 
contracted to indemnify the Cleveland Company against loss by reason 
of certain policies outstanding. Hence the extinguishment by pur- 
chase of claims arising under these policies, though at much less than 
their nominal value, undoubtedly operated as a full indemnity to the 
insurer against loss by reason of them. 

In the absence of express stipulation to the contrary, the original 
insurer retains his authority under the conditions of the original policy, 
and his consent given to acts thereunder, or his waiver of conditions, 
if not materially changing the contract, will bind the reinsurer. 1 But 
if the insurer consents to a material increase of the risk the reinsurer 
is discharged. 3 

V. RIGHTS OF THE ORIGINAL INSURED. 

A contract of pure reinsurance is personal to the parties thereto, 
and the original insured can take no rights thereunder. 4 In the words 
of Emerigon, 5 " The original contract subsists precisely as it was made, 
without renewal or alteration. The reinsurance is absolutely foreign 
to the first insured, with whom the reinsurer contracts no sort of obli- 
gation." Nor has the original insured any claim whatever upon 
money paid by the reinsurer to the insurer by reason of loss under the 

• 22 Fed. 200. 

8 Faneull Hall Ins. Co. v. Liverpool etc. Ins. Co., 153 Mass. 63, 10 L. R. A. 423. 

3 St. Nicholas Ins. Co. v. Merchants Ins. Co., 83 N. Y. 604. 

4 Barnes v. Hekla Fire Ins. Co., 56 Minn. 38, 45 Am. St. Rep. 438 ; Goodrich's Appeal. 
109 Pa. St. 523, Woodruff's Cases on Ins. 71. 

5 Quoted in May on Ins, sec. 12. 



676 7 VIRGINIA LAW REGISTER. [Feb., 

original policy, even though the insurer maybe insolvent. 1 Such pay- 
ment by the reinsurer becomes a part of the insolvent's general assets, 
and the policy holder has no valid claim for preference in regard to it 
above any other creditor. This rule seems to be so well founded in 
reason, and so well supported by authority, that one is surprised to 
find any dissent from it. Yet in a recent case decided in North Caro- 
lina 2 a very different doctrine, strange and new in the law, was laid 
down. The Palatine Insurance Company reinsured certain outstand- 
ing risks of the Merchants and Manufacturers Company with a further 
provision that all business written by the reinsured after a subsequent 
date specified should be for the benefit of the reinsurer, and under his 
control, it being the purpose of the reinsured gradually to retire from 
business for the benefit of the reinsurer. The further provisions of 
the contract expressly limited its operation to the parties thereto; and 
though the Palatine Company agreed ' ' to pay all such claims legally 
arising and duly proved," it is manifest from the whole contract that 
such payment was to be made only to the Merchants Company and 
not to the policy holders. Suit was brought against the reinsurer alone 
by the holder of a policy outstanding at the time of the making of the 
contract of reinsurance. The court, after admitting that there was no 
promise by the reinsurer to pay to the policy holder, and that there is 
"some diversity of opinion in the decisions of the courts of our sister 
States and the general authorities," decided that the defendant's con- 
tract of reinsurance was made for the benefit of the plaintiff, and that 
the latter might therefore prosecute his action as the real party in 
interest. Such a conclusion is wholly unwarranted either by reason 
or authority. The contract of reinsurance whereby the reinsurer 
agrees to pay losses to the original insurer is not at all for the benefit 
of the original insured, and he has no right, legal or equitable, in the 
money paid to the insurer, as was stated above. The court rests its 
decision upon Johannes v. Phenix Ins. Co., 3 which was plainly a case 
where the agreement of the reinsurer was to pay directly to the policy 
holders, and therefore for the benefit of and properly enforceable by 
them. 

The only case supporting the view taken by the North Carolina 
court is Hunt v. New Hampshire Fire Underwriters' Association,* in 

» Goodrich's Appeal, 109 Pa. St. 523 ; Glen v. Hope Mut. Ins. Co., 56 N. Y. 379 ; 
Barnes v. Hekla Fire Ins. Co., supra ; Arnould, Marine Ins., sec. 324. 

* Shoaf v. Palatine Ins. Co., 127 N. C. 308, 37 S. E. 451, 80 Am. St. Rep. 804. 
s 66 Wis. 50, 57 Am. Rep. 249, 27 N. W. 414. 

* 68 N. H. 305, 73 Am. St. Rep. 602. 
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which the Few Hampshire Court of Appeals reached an equally un- 
sound conclusion. Carpenter, J., states the case as follows: "The Peo- 
ple's insure A' s house for ten thousand dollars, and immediately reinsure 
for the same amount with the defendants. The house is burned, and 
shortly after the People's become insolvent, and, as may be supposed, 
unable to pay any part of their indebtedness. The defendants, willing 
to perform their just obligations, file a bill of interpleader against A 
and the People's, and pay the ten thousand dollars into court. To 
which party, A who has lost that amount, or the People's, who have 
lost nothing, does the money in equity belong?" The form of the 
question is misleading. It should be stated thus: Does the money 
paid under the contract of reinsurance properly belong to A alone, or 
to A ratably with the other creditors of the People's? There should 
be but one answer. The sum due under the reinsurer's promise to pay 
to the insurer is but an asset that should go to swell the fund from 
which the insolvent's creditors are to receive a dividend; and there is 
no reason why A should be preferred above his fellows. But the 
court awarded the reinsurance money to A on the theory that the 
reinsurer and reinsured stood in the relation of principal and surety; 
and applied the well accepted rule that the creditor may have the 
benefit of any provision made or security given by the principal debtor 
to indemnify the surety against the consequences of their joint liability, 
thus allowing A to avail himself of the reinsurance as though it were a 
provision made between the parties for the payment of A' s debt. But 
it is the fundamental theory of pure reinsurance that it is a personal 
contract to pay a loss sustained by the insurer, and it can be in no 
direct sense a provision for paying the debt incurred by the insurer to 
the policy holder. 

Under the second class of reinsurance contracts, in which the rein- 
surer agrees to pay losses to the original insured, the latter' s status is 
very different from that under contracts of the sort discussed above. 
Here while the promise is made to the insurer, the payment is to be 
made to the insured, who thus becomes a "party in interest." In most 
of the United States the party for whose benefit a contract is made is 
allowed to enforce it. 1 This rule is reinforced by statutes in many of 
the States, authorizing suit upon a contract by the real party in in- 
terest. 2 Under this rule the original insured, to whom the reinsurer 

' Lawrence v. Fox, 20 N. Y. 268; Clark on Contracts, 513. Otherwise in Massachu- 
setts ; Exchange Bank v. Rice, 107 Mass. 37. 

2 Cf. Code Va. sec. 2415. 
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agrees to pay in accordance with the terms of the policy of reinsurance, 
has concurrent remedies against both insurer and reinsurer. He may 
sue either or both until his whole claim is satisfied. While he has 
this double remedy, he can have, of course, only a single satisfaction. 
He cannot be required to elect between his remedies, but may pursue 
both. Therefore the fact that the plaintiff had filed, his claim in 
pending bankruptcy proceedings against the reinsurer has been held to 
be no bar to his action for the whole amount of his claim against the 
insurer. 1 

The assent by the insured to the provision made by the contract of 
reinsurance for the payment of losses under his policy, will not amount 
to a novation of his original policy so as to discharge the original 
insurer. 2 

The right of the original insured in such case to demand the per- 
formance of the reinsurer's contract to pay to him any loss arising 
under the policy, is in the nature of a vested right that will not be 
affected by defences available between the parties, but not connected 
with the insured. Thus in Glen v. Hope Mutual Life Insurance 
Company, 1 the Craftsmen's Life Assurance Company had issued its 
policies to the amount of $15,000 for the benefit of the plaintiffs, and 
obtained pure reinsurance of the risk for $10,000. Subsequently it 
reinsured all its outstanding policies with the defendant, which agreed 
to assume all such policies, and to pay the holders thereof all such 
sums as the original insurer might become liable to pay by reason of 
such, policies. Upon the death of the insured the Craftsmen's Com- 
pany collected the $10,000 from the other reinsurers, and the plaintiffs 
instituted suit against the defendant reinsurer for the whole sum due 
under the original policies. The defeudant contended that it was 
liable to pay only $5,000, as its contract was to indemnify the original 
insurer. But the court held that it had promised to pay to the 
plaintiffs such sums as the Craftsmen's Company should become liable 
to pay, and, whatever might be the rights of the defendant against 
the Craftsmen's Company, the defendant was obliged to pay to the 
plaintiffs the entire sum of $15,000. In another action* upon the 
same contract of reinsurance it was held that the reinsurer was liable 
to pay damages suffered by the plaintiff through the failure of the 

1 See Barnes v. Hekla Fire Ins. Co., 56 Minn. 3S, 45 Am. St. Rep. 438. 

s Barnes t>. Hekla Fire Ins. Co., supra ; Contra, Wood v. Moriarty, 15 R. 1. 522. 

3 56 N. Y. 379. 

'Fischer v. Hope Mut. Ins. Co., 69 N. Y. 161. 
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Craftsmen's Company to accept premiums and keep alive the policy 
issued to the plaintiff. Such a breach of contract entailed a liability 
upon the insurer for which the reinsurer had contracted to answer to 
the plaintiff. 

In a suit by the original insured under the policy of reinsurance it 
necessarily follows from the relation of the parties that the reinsurer 
may set up any defenses that the insurer might have availed himself 
of under the original policy, as well as any defense which inheres in 
and affects the validity of the policy of reinsurance. But, of course, 
a representation by the insured that was true at the time of the issue 
of the original policy will not avoid a policy of reinsurance issued at a 
time when such statement no longer correctly represented the facts. 1 

Lastly, it sometimes happens that one insurer buys out the business 
of a retiring insurer, assumes its assets and obligations, and discharges 
the latter's outstanding policies by issuing to the holders thereof its 
own policies." In such cases the policy-holders of the retiring insurer 
may decline to accept such a substitution, and may retain their rights 
against both insurer and reinsurer; but if the substituted policy is 
accepted the transaction amounts to a novation, and the original 
insurer is discharged. 

W. E. Vance. 

Washington & Lee University. 



THE RELATION BET-WHEN THE MEDICAL AND LAW 
DEPARTMENTS OP A RAILWAY COMPANY.* 



I have had occasion to speak on many topics and before many audi- 
ences, but never have I been placed in any position so embarassing to 
me as that I now occupy. I have been detailed by the Law Depart- 
ment of our common corporation to deliver a lecture to the Medical 
Department. For my apparent assumption in undertaking such a 
work I am, therefore, not responsible. 

Whatever connection exists between the law and medical depart- 

1 See Cohen v. Continental Life Ins. Co., 69 N. Y. 300 ; Jackson v. St. Paul etc. 
Ins. Co., 99 N. Y. 124. 

* Johannes v. Phenix Ins. Co., 66 Wis. 50, 37 Am. Rep. 249; Glen v. Hope Mut. 
Life Ins. Co., 56 N. Y. 379. 

* Extracts from an address delivered by Charles M. Blackford, Esq., of the Lynch- 
burg (Va.) bar, at the sixth annual meeting of the Association of Surgeons of the 
Southern Railway Co., held at Mobile, Ala., May 7-9, 1901. 



